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 This case requires us to decide whether the trial court violated a defendant’s right 

to due process of law when, at the court’s direction, five sheriff’s deputies wrestled the 

defendant to the ground, pried open his clenched fists and took his fingerprints.  We 

conclude the use of such brutal force to compel the defendant’s obedience to a court 

order he submit to fingerprinting violated the defendant’s right to due process of law and 

the trial court’s duty to provide for the orderly conduct of proceedings before it.  We are 

convinced beyond a reasonable doubt, however, that under the circumstances of this case 

the trial court’s error was not prejudicial.  Finding no merit in defendant’s remaining 

issues on appeal, we affirm the judgment. 

 

FACTS AND PROCEEDINGS BELOW 

 

 A jury convicted Travis Lee Herndon of one count of armed robbery and two 

counts of assault with a firearm.  We briefly summarize the evidence and relevant trial 

court proceedings. 

 Prior to trial Herndon asked the trial court to relieve his counsel, a public defender, 

and appoint a private attorney to represent him.1  The court denied that motion.  Herndon 

subsequently asked the court to relieve his counsel and allow him to represent himself.2  

The court granted the motion and appointed standby counsel. 

 As we discuss more fully below, the trial began and ended with controversy. 

 The first alleged irregularity occurred in the trial court’s voir dire of the second 

prospective juror.  Reacting to the juror’s expression of doubt he could be fair and 

impartial the trial judge commented: “I know many of you are trying to get out of jury 

duty here” and admitted her own father-in-law and other relatives and friends try to do 

the same thing. 

 Once the jurors were selected they heard the following evidence. 

 
1 See People v. Marsden (1970) 2 Cal.3d 118. 
2 See Faretta v. California (1975) 422 U.S. 806. 
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 On the morning of the robbery Donna Dang arrived at her beauty salon at 

approximately 8:45 a.m.  Normally Dang did not open the salon until 10:00 but on this 

morning an African American man wearing dark jeans trousers and a black shirt entered 

at approximately 8:50 and asked for a manicure, pedicure and shoulder message.  Dang 

and the man went into the “facial room” where the man took off his shirt and Dang began 

the massage.  Dang testified she believed the man had a tattoo but she was not sure.   

 After Dang had massaged the man for a few minutes the man pulled a gun from 

his pants pocket, pointed it at Dang and asked her where her money was.  The man then 

closed the door to the room using the door handle.  He took Dang’s cell phone and told 

her to stay inside the room.  Leaving Dang in the “facial room” the man went into the 

main salon.  Dang could hear noises which led her to believe the man was searching in 

the salon.  When Dang heard the man leave she went into the salon.  She immediately 

noticed drawers were open and the room was in disarray.  Her purse containing over 

$1,000 was missing. 

 A delivery man, Than Ly, arrived at the salon just as a man quickly walked out.  

Ly described the man as wearing black shorts and carrying a dark jacket or sweater with a 

woman’s purse underneath.  The next moment Ly heard Dang screaming about a robbery 

and pointing at the man who was now running away.  Ly gave chase calling for him to 

stop.  Ly halted when the man turned around and pointed a gun at him.  He then went 

back to the salon and called the police.  Ly could not remember seeing a tattoo. 

 Leonel Platero, who owned the business next door to Dang’s salon, also heard 

Dang shouting and went outside his store.  He saw a shirtless African-American man run 

out of the salon and down the street.  Platero joined Ly in the chase but stopped when the 

man pointed something at him.   

 The police arrived at the salon a few minutes after the robbery.  They established a 

perimeter based on their estimate of how far the suspect could have gone on foot since 

the robbery and then fanned out looking for a man matching the description given by 

Dang, Ly and Platero.  An officer flying over the perimeter in a helicopter saw a man in  
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dark pants crawling in tall grass.  Believing this man to be the suspect in the robbery the 

officer used his loudspeaker to order the man to surrender.  The suspect refused.  Instead, 

he got up and ran, jumped fences, looped underneath a carport and disappeared.   

 Twenty to thirty minutes later, officers on the ground saw defendant Herndon 

jump out of the back window of a garage.  Herndon went over a fence, climbed down a 

ladder onto a parking lot, broke free from officers, went back up the ladder, pushed away 

officers attempting to grab him, jumped over a chain link fence, fell, got up and ran back 

toward the garage.  A K-9 handler sent his dog after Herndon.  The dog bit Herndon and 

took him to the ground where he was placed in custody approximately a quarter mile 

from Dang’s salon.  Herndon had $109.29 in his possession.  The police never recovered 

Dang’s cell phone, purse or money or the gun used in the crime. 

 The police showed a handcuffed Herndon to Dang in the field.  Dang identified 

Herndon as the man who had robbed her.  She noted, however, he now wore different 

clothing—blue jeans and a white shirt instead of dark trousers and a black shirt.  Later, in 

a lineup, Platero identified Herndon as the man he saw running from Dang’s salon.  Ly 

picked out someone else.  At trial, both Dang and Platero identified Herndon as the 

robber. 

 With the assistance of five sheriff’s deputies Herndon’s fingerprints were forcibly 

taken during the trial outside the presence of the jury.  A fingerprint expert testified the 

print of a left thumb taken from the door handle of the “facial room” at Dang’s salon 

matched the print of Herndon’s left thumb. 

 Herndon did not testify orally but displayed the tattoos on his upper body to the 

jury.   

 The jury convicted Herndon on all counts and found he had suffered two prior 

serious felony convictions.  He filed a timely appeal. 
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DISCUSSION 

 

 I. TAKING HERNDON’S FINGERPRINTS BY FORCE 
VIOLATED HIS RIGHT TO DUE PROCESS AND THE 
TRIAL COURT’S DUTY TO PROVIDE FOR THE 
ORDERLY CONDUCT OF PROCEEDINGS BEFORE IT. 

 

 On the morning of the fourth day of trial, outside the jury’s presence, the court 

stated on the record it had ordered Herndon to be fingerprinted.  This prompted a 

strenuous objection from Herndon.  “[They’re] not taking my prints,” he declared.  He 

further asserted: “[The prosecution’s] had that booking print since last week.  [They’re] 

not taking my print.  They had my print already.  They printed it.”  The trial court 

responded: “You don’t have the right to refuse printing.  I have these deputies here.”  To 

this, Herndon retorted: “They can do what they want.  We can tear this courtroom up, 

your honor, with all due respect to the justice system.  But for them to take my prints 

forcefully, that’s how they gonna have to get it.  We can get cracking.” 

 The prosecutor attempted to defuse the situation suggesting options other than 

forcibly fingerprinting Herndon.  These options included Herndon stipulating his 

fingerprints were found in the facial room of Dang’s salon (Herndon rejected this option), 

instructing the jury it could consider Herndon’s refusal to be fingerprinted as evidence of 

his consciousness of guilt3 or calling a witness to prove Herndon’s fingerprints are on his 

booking card.  The prosecutor told the court she would “prefer” the latter option to 

having the deputies forcibly take Herndon’s prints in the courtroom.  The trial court 

agreed to allow the prosecutor to call her witness. 

 Later that morning the prosecutor called a fingerprint expert who testified the left 

thumbprint on Herndon’s booking card matched the left thumbprint found at Dang’s 

salon.  On cross-examination Herndon got the expert to admit he could not say for sure 

 
3 Former CALJIC No. 2.06.  (See now CALCRIM No. 371 (Alternative A)); 
compare People v. Farnam (2002) 28 Cal.4th 107, 165 [refusal to provide blood or hair 
sample]. 
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the print recovered at Dang’s was Herndon’s because he did not roll the print on 

Herndon’s booking card and had not personally rolled Herndon’s prints to compare them 

with the print from Dang’s.  The trial court sustained Herndon’s objection to the 

admission of the booking card as evidence of Herndon’s fingerprint on the ground the 

prosecution had not shown the thumbprint on the booking card was Herndon’s.   

 The prosecutor then asked for leave to call another witness after the lunch recess 

who could lay a foundation for the fingerprint comparison.  The court initially agreed to 

allow the prosecutor to call this witness but then commented: “I think it would have been 

a lot easier to roll his prints.”  The prosecutor stated: “If your honor wants to compel him 

now, I won’t object to that.  If the court wants to go that route, that’s fine.”  The court 

then brought up the option of giving the jury the suppression of evidence instruction.4  

Herndon told the court he did not care if the court gave that instruction.  He proceeded to 

accuse the court of assisting the prosecution and claimed: “This is a vindictive 

prosecution.”  After Herndon repeatedly charged the court with assisting the prosecution 

the court ordered the bailiff to take Herndon’s prints.  Once again Herndon vociferously 

and vigorously objected. 

 Five deputy sheriffs took Herndon’s fingerprints by force.  The trial court 

described what occurred for the record.  

 “The court earlier on ordered that Mr. Herndon’s prints be taken; and, apparently, 

he was true to his word as he promised this morning.  In his own words, he said they can 

do what they want.  We can tear this courtroom up.  We can get cracking.  Apparently, 

even though the bailiff tried to talk to him, as witnessed by the court, he refused to 

cooperate. . . .  [The bailiffs] started taking his arm to try to fingerprint him.  He refused.  

He closed his fist.  He started to, basically—I don’t know if fight is a good word—but, 

basically, started to put dead weight on himself and refused to cooperate.  Then more 

bailiffs were called in to assist.  It appears the defendant is a very strong guy, and 

 
4 See footnote 3, above. 
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continued to resist and got on the floor; and, finally, they were able to take one thumb 

print of his left thumb for the expert to do a comparison.” 

 After Herndon’s print was thus obtained the prosecutor’s expert testified it 

matched the thumbprint found in the salon. 

 The image of five deputy sheriffs wrestling the defendant to the ground and prying 

open his clenched fists to roll his fingerprints is repugnant, to say the least.  The question 

is: did it violate Herndon’s right to due process of law? 

 In the seminal case of Rochin v. California the United States Supreme Court held 

the due process clause prohibits the extraction of evidence from a defendant by the use of 

“force so brutal and so offensive to human dignity” as to “shock[] the conscience.”5   

 The police in Rochin entered the defendant’s house without a warrant and forced 

open the door to his bedroom.  The officers spied two capsules on a night stand by the 

bed.  When asked who the capsules belonged to, Rochin seized the capsules and put them 

in his mouth.  A struggle ensued in which three officers jumped on Rochin and attempted 

to extract the capsules.  When the officers could not overcome Rochin’s resistance they 

handcuffed him and took him to a hospital where a doctor pumped his stomach and he 

vomited up the capsules.  At trial the capsules were shown to contain morphine and 

Rochin was convicted on a drug possession charge.  Reversing the conviction the 

Supreme Court held the officers’ behavior violated Rochin’s right to due process of law.  

Summarizing the conduct described above the court found itself “compelled to conclude 

that the proceedings by which this conviction was obtained do more than offend some 

fastidious squeamishness or private sentimentalism about combating crime too 

energetically. . . .  They are methods too close to the rack and the screw to permit of 

constitutional differentiation.”6 

 
5 Rochin v. California (1952) 342 U.S. 165, 174, 172. 
6 Rochin v. California, supra, 342 U.S. at page 172. 
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 Rochin thus stands for the proposition “[e]vidence obtained by the state from a 

defendant by brutality is not admissible against him.”7 

 Relying on Rochin, California courts have held the police acted unreasonably and 

in violation of due process when they: beat the suspect with a baton in order to force him 

to spit out a forged check;8 kicked and punched the suspect in order to force him to give a 

handwriting exemplar;9 choked the defendant to prevent him from swallowing 

contraband.10  

 We find the conduct in the present case so brutal, offensive and unreasonable as to 

violate Herndon’s right to due process of law.  A courtroom is not a wrestling ring and a 

trial is not a WWF spectacle.  And, while a trial court has the statutory authority to 

“compel obedience to its . . . orders”11 it also has the duty to “preserve and enforce order 

in its immediate presence,”12 “enforce order in the proceedings before it,”13 and “control 

in furtherance of justice, the conduct of its ministerial officers.”14   

 This is not a case in which the defendant initiated violent behavior which required 

a physical response by the bailiffs.15  Although Herndon threatened to “tear this 

courtroom up” if the court attempted to take his fingerprints by force it was the court’s 

 
7 People v. Matteson (1964) 61 Cal.2d 466, 469. 
8 People v. Parham (1963) 60 Cal.2d 378, 384. 
9 People v. Matteson, supra, 61 Cal.2d at page 468. 
10 People v. Sanders (1969) 268 Cal.App.2d 802, 804-805.  And see People v. 
Bracamonte (1975) 15 Cal.3d 394, 399-400 discussing Rochin but relying on the 4th 
Amendment to hold unconstitutional the infliction of unnecessary pain on the suspect to 
cause her to agree to vomit up balloons of heroin. 
11 Code of Civil Procedure section 128, subdivision (a)(4). 
12 Code of Civil Procedure section 128, subdivision (a)(1). 
13 Code of Civil Procedure section 128, subdivision (a)(2). 
14 Code of Civil Procedure section 128, subdivision (a)(5). 
15 See People v. Mar (2002) 28 Cal.4th 1201, 1216 [discussing use of physical 
restraint in the courtroom]. 
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decision to put that threat to the test.16  The court’s decision was not only reckless but 

unreasonable.  It was reckless because it could have resulted in serious injury to the 

defendant, the bailiffs, other court personnel and members of the public.  It was 

unreasonable because there were numerous nonviolent alternatives available to the court 

in response to Herndon’s refusal to submit his fingerprints.  Two were suggested by the 

prosecutor: the court could have instructed the jury it may consider Herndon’s refusal to 

be fingerprinted as evidence of his consciousness of guilt or the court could have put off 

the fingerprint issue until after the lunch recess when the prosecution’s foundational 

witness would be available.  In addition, the court could have found Herndon had already 

made a judicial admission the prints on the booking card were his;17 found the prosecution 

had laid a sufficient foundation for the fingerprint comparison;18 or the court could have 

revoked Herndon’s self-representation, banished him to the lock-up and appointed his 

standby counsel to represent him. 

 Although the trial court made serious errors in the manner in which it handled the 

fingerprinting issue we find beyond a reasonable doubt those errors did not prejudice 

Herndon.19 

 Any prejudice to Herndon’s defense which might have resulted from the forcible 

fingerprinting was offset by the prejudice Herndon caused himself by bringing his 

resistance to the jury’s attention. 

 
16 As previously discussed when the issue of fingerprinting first arose and defendant 
stated he would not permit his prints to be taken the court issued its own threat, stating: 
“You don’t have the right to refuse printing.  I have these deputies here.”   
17 Herndon argued to the court: “[The prosecution’s] had that booking print since last 
week.  [They’re] not taking my print.  They had my print already.  They printed it.”  In 
cross-examining the prosecution’s fingerprint expert Herndon asked: “Now, the night I 
was booked in . . . you got my photo, and you got my print; it this true?”  The expert 
responded: “That’s correct.” 
18 The prosecutor made at least a colorable argument she had laid a sufficient 
foundation for a fingerprint comparison using the booking card. 
19 Chapman v. California (1967) 386 U.S. 18, 24; compare People v. Scott (1978) 21 
Cal.3d 284, 295. 
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 The jury did not see the violent struggle between Herndon and the deputies and as 

far as the record shows Herndon did not bear any cuts, bruises or other indications he had 

recently been in a brawl with someone.  Indeed, the jury would never have known 

anything about the incident with the deputies if Herndon had not brought it up in his 

cross-examination of the deputy who took his print and the prosecution’s expert witness.  

Herndon’s cross-examination of the deputy included this colloquy: “Q. Did I consent to 

that print that was taken?  A. No, you did not.  Q. It was taken by about, what, 15 

officers, 10, 15 of your deputies?  A. Not 15, no.  Q. How many would you say?  

A. Approximately five.  Q. Five?  A. That’s correct.”  The cross-examination of the 

prosecution’s fingerprint expert included this exchange: “Q. After taking my print by 

force, handcuff me, beating me up—.  [Prosecutor]. Objection.  Is there a question 

pending?  The court: Sustained.  Q. After taking my print by force, sir, you say you 

positive that I’m the guy?  A. Based on the information I have in front of me at present, 

yes.” 

 No reasonable juror would have failed to conclude the reason Herndon fought to 

avoid having his fingerprints taken was because he knew his thumbprint would match the 

thumbprint found at Dang’s salon.  The fact of Herndon’s resistance clinched the 

identification of Herndon as the robber. 

 In case any juror might otherwise have failed to make the connection between 

Herndon’s resistance to fingerprinting and his awareness of his guilt, his admitted refusal 

to be printed allowed the trial court to give the following instruction based on former 

CALJIC No. 2.06: “A defendant has no constitutional right to refuse to submit to 

scientific tests.  A defendant may be compelled by the court to have his fingerprints 

rolled.  If you find that a defendant attempted to suppress evidence against himself in any 

manner, such as by the refusal to allow his fingerprints [to be] rolled, this attempt may be 

considered by you as a circumstance tending to show a consciousness of guilt.  However, 

this conduct is not sufficient, by itself, to prove guilt; and its weight and significance, if 

any, are for you to decide.” 
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 Furthermore, a reversal for a new trial would award Herndon only a Pyrrhic 

victory.  It is hard to imagine the prosecution again would fail to lay a proper foundation 

for the fingerprint comparison or fail to take advantage of Herndon’s admissions in the 

first trial the prints on the booking card were his. 

 For the reasons stated above, we conclude the trial court’s errors in handling the 

fingerprint issue do not entitle Herndon to a new trial. 

 
 II. HERNDON’S CLAIMS OF OTHER ERRORS RELATING 

TO THE FINGERPRINTING INCIDENT HAVE NO MERIT.
 

  A.  The Prosecution Was Not Bound By An Election To Use A 
      Witness’s Testimony To Lay The Foundation For The  
      Fingerprint Evidence. 

 

 Herndon contends the prosecution rejected the option of forcible fingerprinting in 

favor of calling an additional witness to lay the foundation for its fingerprint evidence 

and should have been held to that election.  We reject this argument because it is not 

supported by the record. 

 It is not fair to say the prosecution “elected” to proceed by way of a witness or 

“rejected” the option of forcible fingerprinting.  The prosecutor tried to calm a tense 

situation by suggesting to the court she would be satisfied with some other option such as 

a stipulation from the defendant, an instruction under former CALJIC No. 2.06 or calling 

an additional foundation witness.  She told the trial court in candor she would “prefer” to 

call another witness rather than “have these deputies have to deal with Mr. Herndon.”  At 

no time, however, did the prosecutor make an election to forego forcible printing of the 

defendant. 

 Furthermore, even if the prosecutor had made an election to proceed with a 

witness rather than forcible fingerprinting, failing to hold the prosecutor to her election 
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would only be reversible error if Herndon could show he relied on this election to his 

detriment.20  He has made no such showing. 

 
  B.  The Use Of Herndon’s Forcibly Obtained Fingerprint Did  

      Not Violate His Statutory Right To Discovery. 
 

 It is next contended expert testimony based on the examination and comparison of 

Herndon’s forcibly obtained fingerprint violated his statutory right to 30 days advance 

notice of the report or statement of an expert the prosecution intends to call as a witness 

and the results of scientific tests or comparisons the prosecution intends to offer into 

evidence.21  This contention is totally lacking in merit. 

 The prosecuting attorney’s duty to disclose the reports and statements of experts 

and the results of scientific tests or comparisons does not arise until they are “in the 

possession of the prosecuting attorney.”22  Moreover, there is no rule disclosure of 

evidence must take place 30 days before trial or the evidence is excluded.  Section 1054.7 

states in relevant part: “If the material and information becomes known to, or comes into 

the possession of, a party within 30 days of trial, disclosure shall be made 

immediately[.]” 

 In this case the evidence came into the possession of the prosecuting attorney 

during the trial and was immediately disclosed to Herndon.  Herndon did not request a 

continuance to allow his own fingerprint expert to compare the prints.23 

 

 

 

 
20 Compare People v. Diggs (1980) 112 Cal.App.3d 522, 528. 
21 Penal Code sections 1054.1, subdivision (f), 1054.7. 
22 Penal Code section 1054.1, first paragraph. 
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  C.  The Trial Court Did Not Violate Its Duty Of  
      Impartiality By Ordering The Forcible Fingerprinting  
      Of The Defendant. 

 

 Canon 3, subdivision (b)(5), of the Code of Judicial Ethics states: “A judge shall 

perform judicial duties without bias or prejudice.”  Herndon argues the trial court violated 

this duty of impartiality.  In making the order compelling him to provide an exemplar of 

his fingerprints the trial court furnished the prosecution with the evidence it needed to lay 

a foundation for its fingerprint expert’s testimony after the prosecution had failed to lay a 

satisfactory foundation on its own. 

 There are several problems with this interpretation of the trial court’s conduct, 

however.  Herndon’s argument overlooks the fact the trial court ordered him to submit to 

fingerprinting long before the issue of laying a foundation for the expert’s testimony 

arose.  Had Herndon complied with the court’s order when the court made it the 

foundation issue never would have arisen.  Furthermore, the record shows the trial court’s 

motivation in finally ordering the bailiffs to take Herndon’s fingerprints was not to aid 

the prosecution but to speed up the trial and not wait for an additional prosecution 

witness to arrive later in the afternoon.  Finally, Herndon has not shown the prosecution 

could not have laid a satisfactory foundation for the fingerprint comparison without the 

trial court’s intervention.  A foundational question such as whether those were actually 

Herndon’s fingerprints on his booking card is fairly simple to answer.  Here the 

prosecutor represented to the court she had a witness who would testify the prints on the 

booking card were indeed Herndon’s.   

 

                                                                                                                                                  
23 Earlier in the trial the court appointed a fingerprint expert for Herndon who could 
have taken his prints and compared them to the print found at the salon.  Herndon, 
however, decided not to take advantage of this opportunity. 
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 III. THE TRIAL COURT DID NOT ERR IN GRANTING 
HERNDON’S FARETTA MOTION OR IN FAILING TO 
APPOINT ADVISORY COUNSEL. 
 

  A.  The Trial Court Did Not Err In Granting Herndon’s 
      Faretta Motion. 

 

 In People v. Noriega we reversed the conviction of a self-represented defendant 

because the trial court failed to conduct a hearing sufficient to assure the defendant “was 

making an informed and intelligent decision to represent himself despite the 

disadvantages and risks of that choice.”24  We explained “the trial court gave no specific 

warnings or advisements regarding the risks and dangers of self-representation.  The 

court did not inquire whether appellant understood the charges against him and the 

potential penal consequences if he lost at trial.  The court did not warn him the trial court 

would treat him like any other attorney and that he could expect no special treatment or 

advice from the court during his trial.  The court did not point out appellant’s lack of 

legal skills and the fact his opponent at trial would be both experienced and prepared.  

The court did not advise appellant he had no right to either standby, advisory or 

cocounsel in the event he decided to represent himself.”25 

 The Faretta hearing in the present case did not suffer from the defects we found in 

Noriega.  Here the trial court went to great lengths to describe to Herndon the risks and 

dangers of self-representation.  These included the fact Herndon would be expected to 

behave like a lawyer, would not “be given any special breaks,” would lack a decent law 

library, and would be up against experienced, skillful “and some say ruthless” 

prosecutors motivated “to put you in prison for as long as they can.”  The court also 

informed Herndon he could be sentenced to as much as 90 years in prison if convicted.  

Herndon stated he understood all these risks and disadvantages and still wanted to 

represent himself. 

 
24 People v. Noriega (1997) 59 Cal.App.4th 311, 320. 
25 People v. Noriega, supra, 59 Cal.App.4th at pages 319-320. 
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 On appeal Herndon contends the trial court erred in granting his motion for self-

representation because the court did not inquire into the extent of his education, his 

understanding of the charges against him and whether he had any legal skill or training.  

These contentions lack merit. 

 There is no requirement a self-representing defendant have a particular level of 

education or legal training.  We have read the reporters’ transcripts of Herndon’s Faretta 

motion and the Marsden motion which preceded it.  We conclude from Herndon’s 

statements and responses to questions the trial court could reasonably find Herndon had 

sufficient intelligence to knowingly waive his Sixth Amendment right to counsel.  The 

record also shows Herndon had two prior felony convictions so he was no stranger to 

courtrooms and criminal trials.  Finally, Herndon’s Faretta motion came after his 

arraignment and preliminary hearing.  No person of ordinary intelligence—which 

Herndon clearly possessed—could have participated in the arraignment and preliminary 

hearing and not have understood he was charged with armed robbery and assaults with a 

firearm. 

 
  B.  The Trial Court Did Not Err In Failing To Appoint  

      Advisory Counsel. 
 

 Herndon acknowledges appointment of advisory counsel is a matter within the 

trial court’s discretion.26  He maintains, however, the trial court erred because it believed 

it had no discretion to appoint advisory counsel. 

 This argument is based on the following colloquy between the court and Herndon.  

After the court explained the drawbacks of self-representation the court asked Herndon: 

“Understanding all these things you still want to represent yourself?”  Herndon 

responded: “Yes, sir.  You telling me you can’t give me no other counsel?  No counsel—

nobody else to assist me with my case?”  The court answered: “You haven’t made a good 

Marsden motion so that’s correct, I can’t.”  Herndon interprets the trial court’s answer to 

 
26 People v. Clark (1992) 3 Cal.4th 41, 111. 
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mean the court erroneously believed denial of Herndon’s Marsden motion foreclosed the 

appointment of advisory counsel.  We disagree with this interpretation. 

 Considering the full colloquy between the trial court and Herndon quoted above 

the court reasonably could have interpreted Herndon’s question as an attempt to renew 

his previous Marsden motion, make a new Marsden motion or confirm the court was 

sticking by its earlier ruling denying his Marsden motion.  This was a reasonable 

interpretation for several reasons.  When Herndon made his Faretta motion he did not 

suggest in any way it was contingent on the court appointing advisory counsel to assist 

him.  Indeed, until Herndon asked the question about counsel “to assist me with my case” 

there had been no mention of assistance of counsel if Herndon chose self-representation.  

On the contrary, the trial court advised Herndon if he gave up his right to be represented 

by counsel he would have to “behave like a lawyer,” do his own legal research and 

oppose a prosecutor who was “well trained, highly skilled and . . . ruthless” and that 

neither the prosecutor or the trial court was going to give him any help.  Herndon stated 

he understood all these things and still wanted to represent himself.  Furthermore, even 

though the court did not appoint advisory counsel it did appoint standby counsel who was 

present throughout the trial. 

 Accordingly, the trial court did not err in failing to appoint advisory counsel to 

assist Herndon in his defense. 

 
 IV. THE TRIAL JUDGE’S COMMENT DURING VOIR DIRE 

DID NOT INVITE THE PROSPECTIVE JURORS TO LIE IN 
THEIR RESPONSES. 

 

 The second prospective juror to be voir dired stated: “My sister was attacked and 

beat by a mugger . . . and I still feel resentment so I think I would not be a good juror 

here.”  The trial judge responded: “Before we jump to that conclusion, I know many of 

you are trying to get out of jury duty here. . . .  I know that some people truly have strong 

feelings.  Others don’t have as strong a feeling.  Others use it as [an] excuse to get out of 

jury duty.  I can tell you a personal story.  When my father-in-law tells me that he’s going 



 

 17

to go to court and that, you know, he’s going to try to get excused because his English 

isn’t so good, I’ve heard it all, from family members to friends to relatives to jurors.  

Okay?  All right.” 

 Herndon argues the judge’s comment denied him a fair trial because prospective 

jurors could have interpreted her comment to mean: “It’s okay to lie to try to get out of 

jury service; my own friends and family do it” or interpreted her comment to mean: 

“Don’t tell the truth about your bias or other reason to be excused because if you do you 

will be branded a scofflaw or perjurer.”  He characterizes the judge’s comment as 

“astonishing” and “shocking.” 

 We believe Herndon overstates the significance of the trial judge’s comment.  

 The judge’s comment in this case is not analogous to the remarks by the trial judge 

in People v. Mello27 and People v. Abbaszadeh28 who told the prospective jurors if they 

harbored bias against the defendants because of their race or ethnicity, but were 

embarrassed to admit it, then it was alright to “lie” or “do whatever you have to do to get 

off the jury.” 

 Clearly, the trial judge in the present case was not suggesting the prospective 

jurors should lie for any reason to evade jury service.  Fairly read, her comment advised 

the prospective jurors not to exaggerate the facts they believed disqualified them from 

jury service and, as she told Juror No. 2, not to jump to the conclusion they could not be 

fair.  We have found nothing in the 22 pages of voir dire cited by defendant which 

suggests any juror lied or exaggerated the facts to get on the jury or to get off.  One juror 

expressed the opinion she, like the judge’s father-in-law, did not speak English well 

enough to understand the proceedings.  The judge did not get angry with this juror, 

belittle her, or accuse her of attempting to evade jury service.  She took the juror through 

a series of questions and concluded “I think your English is just fine.” 

 
27 People v. Mello (2002) 97 Cal.App.4th 511, 514. 
28 People v. Abbaszadeh (2003) 106 Cal.App.4th 642, 646. 
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 Undoubtedly the trial judge could have more artfully phrased her instruction to the 

jurors not to minimize or exaggerate their backgrounds and beliefs in order to affect their 

jury service.  Nevertheless, we cannot say the judge’s statement denied Herndon a fair 

trial.29 

 

DISPOSITION 

 

 The judgment is affirmed. 

 CERTIFIED FOR PARTIAL PUBLICATION 

 
 
 
 
       JOHNSON, Acting P. J. 
 
We concur: 
 
 
 
  WOODS, J. 
 
 
 
  ZELON, J. 
 

 
29 Under Code of Civil Procedure section  223, “[t]he trial court’s exercise of its 
discretion in the manner in which voir dire is conducted shall not cause any conviction to 
be reversed unless the exercise of that discretion has resulted in a miscarriage of justice 
. . . .” 


